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company toward the contractor so as to render it liable to him or 
his representatives under the Federal Employers' Liability Act, and 
further, that no provision of such contract constituted an evasion of 
the Federal statute. On this point the court said: 

"We do not think that the contract can be regarded as an evasion 
of section 5 of the Employers' Liability Act, which provides 'that 
any contract, rule, regulation or device whatsoever, the purpose or 
intent of which shall be to enable any common carrier to exempt 
itself from any liability created by this act. shall to that extent be 
void * * *' (?»5 Stat, at L, fi6. chap. 149, Comp. Stat. 1913, sec. 
8661). 

"Turner was something more than a mere shoveler of coal under a 
superior's command. He was an independent employer of labor, 
conscious of his own power to direct, and willing to assume the 
responsibility of direction and to be judged by its results. This is 
manifest from the contract under review, and from the cooperage 
contract; it is also manifest from his contracts with the other com- 
panies to whose industries the railroad company's tracks extended. 
We certainly cannot say that he was incompetent to assume such 
relation and incur its consequences. 

"Thus, being of opinion that Turner was not an employee of the 
company, but an independent contractor, it is not material to con- 
sider whether the services in which he was engaged were in inter- 
state commerce." 



Expert Witnesses — Witnesses — Examination — Criminal Law — In- 
structions — State v. Home (N. C), 88 S. E. 433. — The following prin- 
ciples relating to the introduction and examination of witnesses in 
criminal cases and the propriety of instructions thereon are de- 
duced from the opinion in the principal case. 

It is within the sound discretion of the trial judge to call to the 
stand any witness and examine him, so that it is not error for the 
court on its own motion to call in an expert alienist, using care not 
to prejudice the rights of the defendant thereby, and the court may 
examine witnesses tendered by either side, and this practice is es- 
pecially allowable in the matter of expert witnesses who were orig- 
inally regarded as amici curiae. 

The Court in the principal case used the following language: "It 
has been the immemorial custom for the trial judge to examine wit- 
nesses who are tendered by either side whenever he sees fit to do so, 
and the calling of a witness on his own motion differs from his prac- 
tice in degree and not in kind. This practice, in the case of ordinary 
witnesses, has been approved in some instances. Clark v. Com., 
90 Va. 360. 18 S. E. 440; Hill v. Com., 88 Va. 633. 14 S. E. 330. 29 
Am. St. Rep. 744; O'Connor v. Ice Co., 121 N. Y. 662, 24 N. E. 1092; 
57 L. R. A. 875, note. This practice is especially allowable in the 
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matter of expert witnesses who were originally regarded as amici 
curia- and were called generally by the court. 3 Chamberlayne on 
Evidence, §§ 2376^ 2552." 

In the principal case the court, in reference to a charge therein 
given in the trial court, held that it is error, in a prosecution for 
murder, for the court, after having on its own motion called an 
alienist and examined him, to instruct that the testimony of such 
witness was admirably lucid, and used the following language in 
commenting thereon, "The general tone of this commendation of 
the witness is much warmer and stronger than is consistent with that 
moderation and reserve of expression which is enjoined upon a trial 
judge. Powell v. Railroad, 68 N. C. 395; Withers v. Lane, 144 N. C. 
184, 56 S. E. 855. While the learned judge had the right to call the 
expert witness to the stand, he had no right to throw into the jury 
box the weight of his own good opinion of the witness. It was well 
calculated to weigh heavily against the prisoner." 



Insurance— Defense of Suicide— Directing Verdict — Parish v. The 
Order of U. C. T. of A., U. S. C. C. A. 4th Ct. Feb. 2, 1916.— In the 

principal case, the suit was brought by the beneficiary of an insur- 
ance police, and upon a special plea by defendant that as the in- 
sured had committed suicide there could be no recovery, both par- 
ties asked for a directed verdict, but the district judge submitted the 
question on the evidence to the jury. In the principal case the plain- 
tiff maintained that the District Judge should have held and charged 
as a matter of law that the evidence did not exclude all reasonable 
hypothesis that the shooting was accidental, and the verdict should 
be for the plaintiff. The court after reviewing the evidence said: 
"We cannot doubt that these facts might well exclude in the minds 
of reasonable men any other inference than that the deceased inten- 
tionally shot himself; and that the issue was properly submitted to 
the jury." 

Upon a review of the authorities on this point the court used the 
following language: "In Cosmopolitan Life Ins. Co. v. Koegal, 104 
Va. 619, 52 S. E. 166, the Supreme Court of Appeals states the rule 
that "where the evidence of self-destruction is circumstantial the de- 
fendant fails unless the circumstances exclude with reasonable cer- 
tainty any hypothesis of death by accident or by the act of another.' 
We cite a few of the many authorities holding this rule to be now 
unquestioned and re-stating it in different forms. Travelers' Ins. Co. 
v. McConkey, 127 U. S. 661: Life Ins. Co. of Va. v. Hairston, 108 
Va. 832, 62 S. E. 1057; Metropolitan Life Ins. Co. v. DeVault, 109 
Va. 392, 63 S. E. 982; So. Alt. Life Ins. Co. v. Hurt, 115 Va. 498, 79 
S. E. 401; Cochran v. Mutual Life Ins. Co., 79 Fed. 46; Fidelity & 
Casualty Co. v. Egbert, 84 Fed. 410; Tackman v. Brotherhood of 
Am. (Iowa), 8 L. R. A. 974, 106 N. W. 350; Cady v. Fidelity & Cas- 



